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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of %
H M. ElICHELBERGER )

Appear ances:
For Appellant: Sidney R Reed

For Respondent: W M. Walsh, Assistant Franchise _Tax Commis-
sioner: WI1liam Acton, Assistant Tax Counsel.

OPI1 NI ON

This appeal is made pursuant to Section 19 of the Personal
| ncome Tax Act (Chapter 329, Statutes of 1935, as anmended) from
the action of the Franchise Tax Conm ssioner, overruling the pro-
tests of H M, Eichelberger, to his proposed assessnent of additiona

tax of 38.82 for the taxable year 1937.

_ The determ native question presented here is whether or not

i ncome froman irrevocable trust created by A?pellant,for t he bene-
fit of his adult, conpetent children, is taxable to himas grantor
He reported net incone of 8,870.19 for the income year 1937 and
paid the tax thereon. The ‘Conm ssioner claimed that he was in
recei pt of additional taxable incone of §8,142,00 being the net
income of the trust for the year in question

None of the relevant facts is in dispute.

The trust agreement expressly made irrevocabl e, providedthat
the trust estate be held for a five year period-by the grantor, as
trustee, and by a stranger as successor trustee, 1n the event of
his death. 411 of the income was to be paid to his adult children
for the duration of the trust, and on its termnation, the entire
principal was to be delivered to themin equal shares. The trustor
alienated hinself from every vestige of enjoyment of the trust prop-
erty, except (1) the slight POSSIbI|Ity of ‘reversion in the event
of the death intestate Of both of the beneficiaries, |eaving no
Issue, before the termnation of the trust and (2) the right to
receive reasonable fees for his services as trustee.

The Conmi ssioner relies on the case of felveringv. difford
309 U. S, 311, and concedes that, if appllcaBIET“EE“ﬁg decisive.
In that case a hushand declared hinmself the trustee of a shortterm,
irrevocable trust for the benefit of his wife. It was admtted
created to give her SECUIIIY and econom ¢ independence, rather than
torelieve himfromliability for famly or househol d expenses, but
was subject to termnation on the death of either, with reversion
to himin the event of her death.
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The trustor reserved absolute discretion as to the part of
the net incone to be paid to the beneficiary ﬁnd retajned Pnde
powers of control over trust operations, !N the capacity of trustee

The Court held (with a strong dissenting opinion) that the
trust arrangement was only a tenporary reallocation of income wthin
the intimaté famly group, Wthout any substantial change in the
grantor's financial condition by reason of his control over the
corpus. 1he~ "benefits flowing to himindirectly through the wife"
were stressed as a fagtgr in'the aggregate of |egal rights retained.

The answer to the question of whether or not a grantor shal

be treated for tax purposes as the owner of the trust corpus depends
on an analysis of the terns of the trust and all the circunstances
attendant on its creation and operations, and where the grantor is
trustee and the beneficiaries are nenbers of the fan1|¥ group, cLose
scrutiny of the arrangement is admttedly necessary. 1t-cannot be
said, however, that erther the retention of control over trust
managenent through the acceptance of trusteeship or the short dura-
tion"of the trust are conclusive factors in determning taxability.

~ Analysis of the difford case shows that it involves three
principal “elements; a short termtrust; broad control of the trust
corpus by the trustor; and a beneficiary, who is a nenmber of the
grantor's intimate famly qroup, presunably anenable to his w sh-
es, but to whom he owed a |egal obligation of support. The prin-
ci pal of that case has had wde application in the short time since
Its enunciation, but it cannot be construed to mean that one pre-
sently ownj ng property and vested with the right to receive income
therefromis forever thereafter subject to tax on such income under
a transfer in trust for the benefit of adult children to whom he
owes no obligation of support. By logical distinction that prin-
ciple is not governing in the instant case.

_ There is authority for the view that the duration of the trust
Is of great weight, and may be decisive when viewed Wi th other fac-
tors which nmake up the aggregate of benefits to the trustor, but

the length of termof the trust is in itself not conclusive. T h e
use of r1rrevocable trusts as a refuge from surtaxes pronpted the
Treasury Department to request Congress for |egislation expressly
taxing the incone from short termtrusts to the grantor. ngress
did not accept the Treasury's recomendation and the acconplishnment
of such purpose under California |aw by anmendment to: Section 12 of
the Personal Incone Tax Act, through the guise of judicial construc-
tion, is inappropriate.

The intimacy of relation between the grantor and trustee, or
beneficiary, goes to increase the control of the grantor, and if
such control I's untrammeled, the income of the triust should be taxed
to him Actual control, however, nust be distinguished from |egal

control. The Appellant, herein, as trustee, had only those broad
Pomers of control and nanagenent that are custonmarily accorded
rustees of trust agreements of conventional form did not have

absol ute ownership, nor the sane degree of command or control with
which the trustee is in the difford case was vested. He retained
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neither the power to revoke, revest, Or revert either the corpus

or the incone. In the Gifford case the grantor reserved the right,
in his sole discretion, of determning the anmount of net incone fo
be paid to his wife during the entire termof the trust, and he may
have provided for its accumulation for such period, th the possi -
bility of reversion to himof the entire principal and unexpended
Incone, Only by the renote contingency of the beneficiaries and
their children predeceasing him intestate, could Appellant benefit
fromthe trust. A reversionary interest in the grantor is not the
"power t 0 revegst! the corpus,

U.S. v. First National Bank, 74 Fed.{2d)360

Corning v. Commi ssioner, 104 Fed. (2d)329
Downs v. Conmi ssioner, 36BTA 1129

Of particular significance is the anendnent of Section12(g)
of the Personal |ncome Tax Act by the 1939 session of the Legislature,
permtting taxation on the basis of a possibility of reversion
rat her than through theexi stence of a "power to revest"” which was
lacking in the instant case. The anended section, departing from
arallel federal provisions, provided for taxability "Where the
itle of the trust _may at any time revest in the grantor. .."
(emphasis added). In the 1nstant case the trustor could in no
manner regain ownership of the trust corpus by his own act, or
through the automatic operation of the trust agreement,

In all of the cases relied on by the Comm ssioner in his brief
there was an el enent of econom c advantage to the trustor in that
the trusts were created for the benefit of a wife or mnor children,
to whom the trustor had a |egal obligation of support. In the
instant casethe beneficiaries were conpetent, adult children to _
whom t he trustor owed no such |egal obligation. There was no econonic
benefit to him excePt the right to receive fees of reasonabl e amount
for his services as trustee. The trust was created for the purpose
of protecting the gift from possible |oss through inexperience of
t he beneficisries, respectively twenty-six and t_vven_t%/_-el ght years of
age in the year 10377 I'n assuni ng the responsibilities of trustee,
Appel  ant may have suffered a burden rather than an advantage. His
powers were restricted to the investnent, sale, exchange of hypothe-
cation of the trust estate and dimnution thereof through gross ms-
managenment woul d have constituted actionable msfeasance. H's
control of the trust corpus was not, in essential respects, the
same after the creation of the trust as it was when he held both
l egal and equitable title.

The Federal government, the victorious party in the difford
case, has reviewed the instant case, holding that the income of
the trust was not taxable to Appellant. W nust give much weight
to such hol ding under the case of _lnnes v. McColgan, 47 Cal. :
(2d) 781, as the apPI i cabl e sections of the-Personal |ncone Tax Act
closely follow related provisions of the Federal Income Tax Law.
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~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T |I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Conmissioner, in overruling
the protests of H M Eichel berger, to the proposed additional
assessnment of 88,82 for the taxable year 1937, pursuant to Chapter
329, Statutes of 1935 as anended, be, and the same is hereby
reversed. Said ruling is hereby set aside and the said Conm ssioner
I's hereby directed to proceed in conformty with this order.

Done at Sacranento, California, this 15th day of July, 1943,
by the State Board of Equalization.

R E Collins, Chairmn
J. H I nn, Menber
Geo. R Reilly, Menber

ATTEST:  Dixwell L. Pierce, Secretary
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